BROWN, UDELL, POMERANTZ & DELRAHIM, LTD.

ATTORNEYS AND COUNSELLORS AT LAW

Illinois Legal Update

Insights and Developmentsin the Law

In Thislssue

Know Your Rights
asaPatient ............... 1

Wrongful Death and
Survival: If the
Worst Happens........ 2

Whistleblower
Collects $3.7
Million ....ooovvveenn. 2

What Isa Trust?...... 3

Clinics Can Enforce
Noncompetition
Agreements.............. 4

Spring 2007

Know Your Rightsasa Patient

In this era of rising health-care
costs, various forms of managed
health care, including HMOs and
PPOs, are becoming increasingly
popular. However, in response to
perceived abuses, thelllinoislegis-
lature enacted the Managed Care

The Act takes stepsto ensure
that the care provided to an
insured is determined by his
or her doctor, not by the in-
surer.

Reform and Patients Rights Act
(the “ Act”) to protect the citizens
of Illinois and to ensure that they
receivethehealth carethat they pay
for.

For individua sinsured through
managed care plans provided by
their employers, but purchased
from third-party insurers, the Act
provides certain rights and protec-
tions that the participants might
otherwise bedenied. (The Act does
not apply to an employer who is
self-insured.)

Rights and Protections

For example, the Act specifies
that managed care providers must
provide participants with certain
basic information about their plan,
including the names of participat-
ing doctors, theplan’ sservicearea,
some information about how the
plan operates, and (perhaps, most
importantly) what the plan covers
and does not cover. Planssubject to
the Act aso have to give partici-
pants at least 60 days' notice of a
decision to terminate coverage,
which givesaparticipant an oppor-
tunity to find new coverage.

But the Act does more than just
require the disclosure of important
information—it also takes steps to
ensure that the care provided to an
insured is determined by his or her
doctor, not by the insurer. Specifi-
caly, the Act prohibits managed
care organizations from interfering
with a doctor’s right to discuss
health-care serviceswith aninsured,
and allows an insured to pick hisor
her own primary carephysician. If a
doctor believes that treatment by a
specidist is necessary, the Act re-
quiresthe managed care provider to
provide for a“ standing referral” to

Continued on page four.
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Wrongful Death and Survival:
|f theWorst Happens

Many of us, a some time or
another, will have to dea with an
accident that causes some minor
injury: atraffic accident, aslip at a
store, or asportsinjury. Someof us,
however, will be caled on to deal
with amuch more serious accident,
one that causes the death of aclose
family member. Although you al-
ways hope this will never happen
to you, the following article dis-
cusses some things you need to
know if the worst does occur.

The death of a family member
can give rise to two separate but
related claims. a wrongful death
claim and a surviva claim. Gener-
ally speaking, both of these claims
are negligence claims that arise
when someone’'s death is caused
through the carelessness of an-
other. However, despite both being
negligence claims, thereareimpor-
tant differences between wrongful
death and survival claims.

A wrongful desthclaimisaclaim
brought on behaf of those family
memberswho have survived the de-
ceased, such asthat person’ sspouse,
children, and parents. A wrongful
death claim seeks compensation for
the survivors for the loss they have
suffered due to the wrongful degth
caused by another.

In contrast, a survival claim
seeks compensation for the pain,
suffering, and loss of life caused to
the deceased personally. Since the
deceased is no longer ableto bring
the claim on his or her own, a sur-
vival claimisbrought by the repre-
sentative of the deceased’s estate,
usualy known as the executor or
the administrator.

Because wrongful death and
surviva actions are legaly sepa-

rate claims, they allow recovery of
different elements of damage. For
example, a wrongful death claim
brought by the surviving family
membersincludessuchitemsasthe
loss of companionship and society
that they would have enjoyed if the
deceased had not died, and recov-
ery for the value of some of the
services that would have been pro-
vided had the death not occurred.
The family can also recover for
direct financial losses, such as the
loss of a probable inheritance, and
for theloss of the financial support
that would have been received over
the years. In a survival action, the

damages that are recoverable in-
clude the pain and suffering the
deceased felt beforedying, medical
bills and final expenses incurred
because of the death, and any prop-
erty damage caused by the accident
that led to the death.

The mechanics of making a
claim are different in a wrongful
death suit than in asurvival suit. In
awrongful death suit, theclaimants
arethe survivors, whereasin asur-
vival suit the claimant isthe person
in charge of the deceased’s estate.
Fortunately, because the facts un-

Continued on page three.
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overruled.

Whistleblower Collects $3.7 Million

Inaclosely watched case, an Illinois jury awarded $3.7 millionin
damages to a police officer who blew the whistle on corruptionin his
department for the retaliation that his testimony brought.

The plaintiff, an officer with the Stickney Village Police Depart-
ment, testified before agrand jury about corruption inthe department,
including the loss of money and drugs that the police had seized. As
a result of the investigation, one Village official pleaded guilty to

However, the jury heard evidence that, after the officer gave his
testimony, the mayor and the police chief retaliated against him by
demoting him, taking away his office, assigning him to patrol duty,
and even trying to convince a woman to charge him with sexua
assault. These acts destroyed the officer’ s health and forced him into

The case was closely watched because a recent decision by the
United States Supreme Court held that a public employee’ s right to
speak out about his or her job was not always protected by the First
Amendment. Despite this decision, the police officer prevailed on his
claims, athough the defendants are seeking to have the decision




A trustisalegal instrument that
transfers title to designated prop-
erty from the owner, caled the do-
nor or grantor, to a trustee, who
holds the property for the benefici-
aries of the trust. The grantor can
also serve as the trustee, thereby
enhancing control over the trust
during the life of the grantor. In
such a case, a successor trustee is
usually named in case the grantor
diesor isincapacitated. Depending
on the size or complexity of the
trust, the trustee, or cotrustee,
might be an ingtitution, so as to
bring more expertise to the posi-
tion.

Testamentary Trust

A testamentary trust, created in
awill, takeseffect when thegrantor
dies. It namesthe beneficiariesand
givesdirectionsfor payment of the
income from the trust and for dis-
position of the assets. The testa-
mentary trust has the advantage of
increasing the odds that an inheri-
tanceisused prudently. Thetrustee
can manage the assets of the trust
until such time as the beneficiaries
are prepared to do so, asopposed to
an immediate transfer of assets to
the beneficiaries.

Living Trust

The second category of trustsis
theliving, or inter vivos, trust, which
is crested during the grantor’s life-
time. An important decision for a
living trust is whether the trust will
be revocable by the grantor or ir-
revocable. In either case, the assets

What IsaTrust?

are retitled in the name of the trust.
As the name suggests, a revocable
trust may be dissolved entirely by
the grantor. But short of that, the
grantor may a so change beneficiar-
ies, replacethetrustee, or changethe
composition of the assets in the
trust. Revocable trusts do not re-
move assets from the grantor’s es-
tate. The trust pays taxes on itsin-
come, andif any assetsremaininthe
trust at the death of the grantor, they
are part of his estate and at least
potentially taxable as such. A revo-
cable trust has few tax advantages.

Asthe name suggests, a revo-
cable trust may be dissolved
entirely by the grantor.

Anirrevocabletrust permanently
takes assets out of the grantor’s es-
tate and puts them into the trust.
While tax savings can be redlized
withanirrevocabletrust, thistypeof
trust isnot to be entered into lightly,
as it will take action by a court to
dter it later. For tax purposes, the
trust becomes a separate entity. As-
sets in the trust generadly are not
subject to estate taxes on the death
of the grantor, but the transfer of
assets into the trust may be subject
to gift taxes.

When the grantor for a living
trust dies, the trust assets pass di-
rectly to the beneficiaries. Thisisa

distinct advantage over having to
gothrough probate, the often costly
and time-consuming process of ad-
ministering a will. A living trust
also maintains the privacy of the
estate, because bypassing probate
also meansthat no public record is
created, as occurs with probated
wills.

Effective use of trusts in estate
planning requires not only aware-
ness of these trust basics, but fa-
miliarity with specialized trusts
that might be agood fit for particu-
lar cases, such as those involving
life insurance policies and chari-
ties. To decide on and implement
the best option, use the services of
qualified professionals.

Wrongful Death
Continued from page two.

derlying the claims are usualy re-
lated, and because the estate repre-
sentative is often also asurvivor of
the deceased, wrongful death and
survival claims are often brought
and tried together.

While nobody looks forward to
dealing with a wrongful death or
survival suit, the sad fact is that it
is sometimes necessary. Hope-
fully, thisarticlewill makeit easier
to deal with these issuesiif the oc-
casion ever arises.

Resolution of legal issues depends upon many factors, including variations of facts and interpretations of Illinois law. This
newdetter is not intended to provide legal advice on specific subjects, but rather to provide insight into legal developments
and issues. Thereader should always consult with legal counsel before taking action on matters covered by this newdetter.




Clinics Can Enforce Noncompetition Agreements

A recent decision by thelllinois
Supreme Court could potentially
have asignificant effect on the pro-
vision of health care for Illinois
residents.

Thecaseinvolved an agreement
between a medica clinic in Chi-
cago and two doctors who worked
there. The doctors signed noncom-
petition agreements that provided
that if they left theclinic they could
not open offices for a certain num-
ber of years within a specified dis-
tance of any of the clinic’'s
branches, or practice in hospitals
where clinic doctors had practiced.

The purpose of such an agree-
ment is to protect an employer by
limiting the ability of aformer em-
ployee to open up a competing en-
terprise and take away the former
employer’ s business. Noncompeti-
tion agreements are generally en-
forceable, athough courts will re-
fuse to enforce an agreement that
restricts the former employee's
ability tocompetefor toolongorin
too large an area.

The doctors left their employ-
ment with the clinic and sued to
have the noncompetition agree-
ments declared unenforceable be-
cause they were contrary to public
policy. The doctors argued that en-
forcing such an agreement against
a doctor would interfere with the
doctor’ s relationships with his cli-
ents, prevent people from seeing
doctors of their choice, and inter-
fere with the delivery of medica
care by preventing doctors from
working in certain aress.

Theclinicarguedthat enforcing
noncompetition agreements actu-
aly improved health care by en-
couraging established clinics to
hire young doctors and to give
them experience by providing cer-

tain protections against competi-
tion.

The court sided with the clinic.
It found that, although the doctors
made some strong arguments, they
had not shown that the harm of
enforcing noncompetition agree-
ments against doctors was great
enough to justify finding these
agreements totally unenforceable.

The court rejected the doctors'
backup argument that the agree-
ments were unenforceabl e because
the clinic had previously breached
its obligation to the doctors. From
thisdecision, it appearsthat I1linois
courts will enforce a covenant not
to compete against doctors in the
same way as they enforce them in
many other professions.

Patients Rights Act
Continued from page one.

the specidist. It requires plans to
Cover Necessary emergency care no
matter who providesit, and specifies
that, if adoctor prescribesadrug, no
subgtitution of adifferent drug may
bemadeunlesstheinsured consents.

Enforcement

The Act dso provides enforce-
ment mechanisms. If the managed
careprovider refusesto cover atreat-
ment because it finds that the treet-
ment is not medically necessary, the
Actdlowstheinsuredtorequest that
theinsurer reconsider itsdecision. If
the insurer still refuses to cover the
procedure, the insured may appea
this refusa to an outside reviewer
(one not employed by the managed
care plan) for an independent deter-
mination of whether the procedureis
necessary. The Act aso prohibitsre-
taliation against doctors who advo-
cate a medicaly appropriate treat-
ment, no matter how expensive it
may be. Findly, the Act prohibits
managed careprovidersfromrequir-
ing that the participant waive any of
these important rights in return for
coverage.

Hedlth care is expensive, and
managed care is one option to help
contain costs. However, the Act
makes sure that this cost saving
doesnot come at agreater cost, one
measured notindollarsbutinlives.
If you have any questions about the
Act, you may contact the Illinois
Department of Financia and Pro-
fessional Regulation, Division of
Insurance, at (877) 527-9431 or on-
line at www.idfpr.com.

Thank Youl!

Thank you for choosing
our firm for your legal
needs. We hopethat you will
continueto count onuswhen
you need legal help. We are
just a phone call away.

We also appreciate the
trust that you have placedin
us by referring your friends,
family, and associates to us
for legal services. Thanks!






