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Limited Liability
Companiesin lllinois

When you start a business, you
cansetitupinoneof several forms,
depending upon your circum-
stances, particularly with regard to
liability and tax considerations.

An LLC enjoysthe benefits of
limited liability, similar to a
corporation, but also has the
tax advantages of a partner-
ship.

Theleast complicated form of busi-
ness ownership is the sole proprie-
torship. Other forms include the
general partnership, in which two
or moreindividualsjointogether to
carry on a business, or a limited
partnership, wherethe structurein-
cludes two types of partners. Or-
ganizing as a corporation provides
the owners with insulation from
personal liability. However, the or-
ganizational structure of acorpora-
tion is forma and is controlled by
state and federal laws.

In recent years, a new form of
business—the limited liability
company (LLC)—has gained
popularity as a business entity. An
LL C enjoys the benefits of limited
liability, similar to a corporation,
but also hasthe tax advantages of a
partnership. LLCs permit direct
control of the business operations
of the company without oversight
by acorporate board of directors.

LLCsarecommonly usedinre-
search and development busi-
nesses, technol ogy, oil and gas, and
real estate. The LLC isalso appro-
priate for professional service
firms (when allowed), such as law
firms or accounting firms, closely
held corporations, or family busi-
Nesses.

Liability

Thedebtsand obligationsof the
LLC, regardiess of how they arise,
are solely the debts of the LLC. A
member or manager isnot liablefor
them simply by reason of being or
acting as a member or manager.
Even if an LLC fails to observe
company formalities, this is not a

Continued on page four.
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Real Property Disclosure Act

If you have

bought or sold a
home in lllinois,
you are most

likely aware of the

Residential Real
Property Disclosure Act. The Act
has two main provisions.

Thefirstisaprovisionrequiring
that everyone selling residential
property with oneto four dwellings
on it must disclose to prospective
buyers certain defects in the prop-
erty by completing and signing a
22-question disclosure form. A
seller must disclose all defects that
he actually knows are present on
the property as of the date of com-
pleting the form. Although a seller
does not have to make his own
investigation or inspection of the
property in order to fill out the
form, he must supplement the dis-
closureform inwriting if helearns
of amistake or if heleft something
out onthedocument beforethedate
of the closing of the sale.

Even after a supplemental dis-
closure, the buyer does not have a
right to terminate the rea estate
contract unlessthe seller had actual
knowledge of the defect at thetime
when hefirst completed the disclo-
sure form. However, most real es-
tate contracts provide for an in-
spection of the property prior to
closing to determine that the prop-
erty has not changed since the con-
tract was signed. If the mistake or
omission revealed is not corrected
by the date of this inspection, the
buyer will havetheright to demand
such arepair prior to the closing.

The disclosure form includes a
warning that disclosures do not in-
clude previous problems with the
property if the seller reasonably be-
lieves that they have been cor-

rected; it reports only the current
condition of the property. This re-
solves the question asked by many
sellers regarding their obligations
in completing the disclosure form:
“Do | have to include things that
have been fixed such astheair con-
ditioning?’ Hopefully, this warn-
ing will encourage more buyers to
use professional home inspectors
to determine any potential defects
in the home.

A buyer has the right to cancel
the contract if the seller does not
provide the disclosure form before
the closing. A “ seller” is defined

asevery person or entity who owns
the property, including a benefici-
ary of atrust. A person who has
never occupied the property and
who has never had control over the
property is not considered a seller.
A seller who does not comply with
the Act will beresponsiblefor pay-
ing damages to the buyer, court
costs, and possibly the buyer’s at-
torney’ sfees.

The second provision is rela
tively new and callsfor thecreation
of a database to provide informa

Continued on page three.

Student Can Sue Youth Center
for Crippling Injuries

Inadecisionthat hasapotentially
far-reaching impact on governmen-
tal liability for injuries, the Illinois
Supreme Court recently alowed a
suit brought by an injured student
against ayouth center and hisschool
ditrict to proceed to trial.

The suit arose out of injuries
that the student suffered at the
youth center during a school-spon-
sored extracurricular event. The
student fell while trying to do a
front flip on atrampoline during a
“freelance” part of the class. The
gymnastics classwas run by an un-
qualified instructor who did not
properly monitor the children who
were using the trampoline. Thefall
left the student a quadriplegic.

Thedefendantsargued that they
could not be sued by the student

because state law made them im-
mune from liability for discretion-
ary decisions, and the way that the
defendants ran the gymnastics pro-
gram was adiscretionary decision.
The court rejected this argument,
finding that the case was subject to
amore specific provision of thelaw
governing liability for hazardous
recreational activities.

The court then found that the
hazardous recreational activities
portion of the law permitted a de-
fendant that would otherwise be
immune to be sued if it was guilty
of “willful or wanton” conduct.
Since the evidence showed that the
defendants might have acted will-
fully and wantonly, the supreme
court allowed the student’ slawsuit
to proceed to ajury tria.



Bewar e of Fake Checks

Y ou have responded to awork-
at-home offer in which you will be
an account manager for a foreign
company, depositing checks from
itsU.S. customers. It seemssimple:
Y ou deposit the checks, take your
pay out of them, and send the re-
mainder to the foreign company.
Or . . . you have reason to believe
you have won a sweepstakes or
lottery prize. You receive a check
for your winnings, with instruc-
tionsto cashit, thenreturnaportion
of themoney to cover taxesor other
fees. Or . . . having sold something
through a newspaper ad or online,
you receive a check for much more
than the purchase price. Calling it
an accounting error, the buyer
apologizesfor the mistake and asks
that you return the excess amount.

If these scenarios activate your
fraud antennae, thereisagood rea-
sonforthat. Eachisatypica exam-
ple of circumstancesin which peo-
ple are victimized by fake checks.
Thisisagrowing problem, perhaps
because of the ways in which
strangers are brought together for
transactions by new technologies
and the Internet.

Of course, the sting from the
scam occurs when the victim de-
posits the check he receives, then
withdraws funds and sends off
money or merchandise before his
bank discovers that the deposited
check isfraudulent. Even when the
bank is vigilant, that discovery
could take days, or even weeks.
Your first reaction might be to
blame the bank, but, generally, the

depositor is on the hook, as he is
considered to have taken responsi-
bility for the funds spent or sent
before the fraud is discovered.

If thereisasingle best piece of
advice for not becoming a victim,
it is to accept no check if it is ac-
companied by a request that you
return some of the money. But if
the worst happens, and you have
reason to believe that you have
been had by the writer of a fake
check, contact your bank and the
local office of the FBI.

Disclosure Act
Continued from page two.

tion about predatory lenders. Al-
though right now the database in-
cludes only certain areas of Cook
County, it requires lenders to sub-
mit certain information about bor-
rowers, and the state determines if
the borrower requires credit coun-
seling. The purpose of this provi-
sion is to reduce the number of
defaults on loans and to make sure
that borrowers are not being taken
advantage of by unscrupulous
lenders.

Thelnternet Is
aOne-Way Street

Inavictory for

,@ business interests,

an Illinois court

recently ruled that

an lllinois resident had to go to

Missouri to sue the company re-
sponsible for hisinjuries.

The case involved an Illinois
resident who learned of thetraining
services offered by the Missouri
Bone and Joint Center (“ MBJC"),
and who was then injured by the
MBJC in Missouri. Hesued in I1li-
nois, and the evidence showed that
the MBJC gave presentations
about its services and advertised in
[llinois. The MBJC also main-

tained an interactive website that
alowed lllinois residents to con-
tact it to request an appointment,
fill out patient surveys, and make
comments. Despite these contacts,
the court determined that it had no
jurisdiction to hear the case be-
cause the MBJC's contacts with
[Ilinois were not systematic
enough.

Althoughthelaw permitscourts
to exercise jurisdiction over com-
panies doing businessin, or having
continuous contacts with, the state,
the court found that the MBJC did

Continued on page four.

Resolution of legal issues depends upon many factors, including variations of facts and interpretations of Illinois law. This
newdetter is not intended to provide legal advice on specific subjects, but rather to provide insight into legal developments
and issues. Thereader should always consult with legal counsel before taking action on matters covered by this newdetter.




LLCs
Continued from page one.

basis for imposing personal liabil-
ity upon members or managers.
Nevertheless, a member may as-
sume liability for the LLC’s debts
and obligations if such provisions
are included in the articles of or-
ganization and the member has
consented to this in writing. There
are specific rules under which
members or managers have author-
ity to act on behalf of an LLC when
dealing with third parties.

Taxation

AnLLC isallowed certain fed-
eral tax benefits not given to atra
ditiona corporation. Specificaly,
the income from an LLC is taxed
only once—when it is distributed
to the members. Corporate income
is taxed twice—once when the in-
comeisearned and again when the
income is distributed as dividends
to the shareholders.

Another business form not
mentioned thus far isan “ S corpo-
ration.” Likean LLC, an S corpo-
ration is a hybrid between a part-
nership and a corporation, provid-
ing federal tax benefitsand limited
liability. However, federal tax law
places certain burdens on an S cor-
porationthat it doesnotonanLLC.
For instance, an S corporation can-
not have more than 100 sharehold-
ers, while an LLC may have as
many members as desired. In addi-
tion, LLC members have the flexi-
bility of apartnershipin structuring
theallocation of profits, losses, and
distributionsin different ratios.

M anagement

The management of an LLC is
also more simplified. The LLC
may elect to be managed by its

membersor by asmaller number of
managers, and any action of the
L L Crequiring the consent of mem-
bers or managers may be taken
with or without a meeting and the
members or managers may vote on
it either individually or by proxy. A
member may withdraw from an
LLC at will (called “ dissocia
tion” ), and the LLC must purchase
theinterest of thedissociated mem-
ber.

The stability of an LLC has
been increased because there are
now fewer events that cause disso-
lution. The dissociation of a mem-
ber does not automatically resultin
thedissolution of theLLC or avote
tocontinue. AnLLCdissolvesonly
upon an event that is specificaly
set forth in the operating agree-
ment. It may also dissolve by the
consent of the members, the ille-
gality of the business, or certain
judicial determinations or an ad-
ministrative dissolution.

Organization

An LLC may be organized to
engage in any lawful business in
Illinais, although the ability of an
LLC to engage in the business of
insurance or the practice of den-
tistry or medicineislimited by stat-
ute. An LLC can even be used for
holding property for estate plan-
ning purposes or for accepting and
executing trusts by fiduciaries.

AnLLC may haveonly asingle
member. This means that a corpo-
ration may form an LLC as a
wholly owned subsidiary, or anin-
dividual may form awholly owned
LLC to separate assets used in a
business. Partnerships may now
convert into an LLC, and other
business entities, including other
LLCs, can now merge with one
another. An LLC may have a per-

petual life, which meansthat it can
exist beyond the lifetime of the
original owner(s).

Choosing the best business form
ishot an easy decision. Althoughthe
LLC offers many advantages, you
should alwaysseek competent legal,
business, and tax advice before
making such adecision.

Inter net
Continued from page three.

not have such contacts. |n doing so,
it rejected other cases finding the
leve of interactivity of websitesan
important factor, and distinguish-
ing between “ passive” websites
(i.e., those not allowing people
viewing them to initiate any con-
tact with the company) and “ ac-
tive” websites (i.e, those like the
MBJC' sthat permit atwo-way dia-
logue between companies and con-
sumers).

The court ruled that passive
websites were similar to radio or
magazine advertising, while active
websites resembled communica
tions by telephone or mail, but that
in either case “[aln ad on the In-
ternet is no different than an ad in
any other medium that provides a
telephone number or other means
to contact a potential defendant,”
and that merely advertising in Illi-
noisisnot enoughto givethecourts
jurisdiction to hear claims against
acompany.

This decision is a blow to Illi-
nois citizens who are injured by
foreign companies, and will con-
demn many of them to go to an-
other state if they want to sue for
redress.





